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CHARLES WALLACE BROOKE, ESQ. 


Charles Wallace Brooke was the son of Robert Brooke, 
and the grandson of Andrew Porter. His father’s pro- 
fession was that of a Surveyor, and the traces of his la- 
bors are contained in the history of many of our most 
important land titles in Philadelphia. Of his children, 
two were bred to the profession of the law. Robert M. 
Brooke, the elder of the two, sustained for many years a 
commanding position at the Northampton bar, and earned 
a high reputation for learning, ability and wit. Of the 
other, we are to speak more at length. 

The latter commenced the study of the law at an early 
age in the office of George B. Porter, Esq. of Lancaster. 
Mr. Porter was then actively engaged in those political 
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pursuits, which resulted in his removal to Michigan, un- 
der an appointment as Governor of that Territory. After 
spending some months in Lancaster, Mr. B. removed to 
Philadelphia, and entered as a student the office of Wil- 
liam Rawle, Esq., under whose care he spent several 
years in preparation for his profession, and to whose ju- 
dicious counsel, he traced much of his success in life. 

On the 2lst of June, 1834, he was admitted to the bar, 
and entered on the practice of his profession, at Norris- 
town, Pa. To the practical lawyer, it will be sufficient to 
observe, that with few advantages except those of an in- 
tellectual character, he secured in the five years of his 
residence there, a large share of professional business, 
and established a character for promptness, accuracy and 
ability. The records which he has left of his business 
show that up to the period of his removal from the coun- 
ty, it was steadily increasing. 

In January, 1839, he received the appointment of Dep- 
uty Attorney General, for the city and county of Phila- 
delphia, in conjunction with George W. Barton, Esq. ; 
and on Mr. Barton’s elevation to the Bench, he became 
the sole representative of the Attorney General for this 
county. 

The severe character of the duties of this office is gen- 
erally known; and it is not improbable that he laid at this 
period, the foundation of that painful malady with which 
he struggled during the greater portion of his subsequent 
life, The records of the Court show that during the time 
for which he held the office, as many as thirty cases were 
sometimes determined in a single day. Occasionally the 
Court were occupied with cases of the highest import- 
ance and popular interest. The prosecution of the cele- 
brated Dr. Eldridge may be instanced. In this case, which 
engaged the attention of the Court for nine successive 
weeks, the strength of the bar was arrayed for the prose- 
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cution, and the defence is acknowledged to have been 
conducted with a masterly ability. ‘The speech of Mr. 
Prooke, on the part of the Commonwealth, which occu- 
pied more than a day in its delivery, established on a 
solid basis, his reputation as a criminal lawyer. 

In September, 1841, Mr. B. was appointed Solicitor of 
the Trustees of the Bank of the United States, under the 
third assignment, and held the office during the remain- 
der of his life. The magnitude of the trust which this 
assignment created,—arising out of the assets it convey- 
ed, amounting in all to over $14,000,000,—the condition 
and residence of the debtors, and the unsettled state of 
their accounts, need not be stated. In what manner his 
duties as the legal adviser of the Trustees were discharg- 
ed, may be judged by the resolutions adopted on receiv- 
ing intelligence of his death, in which they expressed their 
opinion of him as “an able counsellor, a ready, judicious 
and safe guide, whose integrity of purpose and upright- 
ness of action gained their cordial esteem and entire 
confidence.” 

It may be added, thatin the written opinions delivered 
by him, on the various subjects arising out of the trust, 
and comprising a volume of large size, no error has be- 
come apparent—nothing has been reversed by senior coun- 
sel subsequently consulted,—no judicial decision has 
pointed out an impropriety in the course recommended, 
—and those who followed the advice have had no reason 
to regret it, or to wish they had done otherwise. 

From the numerous civil causes in which he was con- 
cerned on behalf of the Trustees of the Bank, that of the 
Insurance Bank of Columbus, against the Bank of the 
United States, tried in the District Court of Philadelphia, 
in 1847, may be selected. The preparation and trial of 
this cause, which involved over $350,000, afforded a dis- 
play of the highest professional ability. The most emi- 
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nent counsel at our own bar, and others from a distance 
were retained. A large part of the labor of the defence, 
necessarily fell to the junior counsel. It is moderate 
praise to say, that the duties which thus devolved on him, 
were, in the estimation both of his clients and colleagues, 
performed in such a manner as to reflect the highest credit 
on his capacity for thought and labor. 

The leading qualities of his intellect are easily enume- 
rated. The more prominent were quickness and clear- 
ness. He could take up a mass of complicated facts, in- 
volving sums, dates, accounts, correspondence and con- 
versations, and in probably as short a space of time as any 
man he has left behind him, he could present a statement 
of the whole so clearly that it was not only easy to com- 
prehend it, but impossible to misunderstand it, and in so 
pure and unostentatious a manner, that the subject must 
indeed have been destitute of interest if it did not impart 
pleasure to the hearer. ‘ Until I heard him open that 
cause,” said one of his colleagues in the case last advert- 
ed to, “I never knew what was in him;” and no man 
could have opened it successfully, who did not possess in 
an eminent degree, the intellectual characteristics which 
have been ascribed to him. 

His decision of character was not less remarkable.— 
When his judgment on any subject had become mature, 
you might with the utmost confidence rely on finding his 
mind at any other time, in precisely the same state, or to 
hear some sound reason for a change. He had never 
learned to waiver. He either gave the subject no atten- 
tion as worthless, or addressed himself to it with diligence 
—drew his concljusion,—dismissed the process,—and 
adopted the result as a fixed fact, about which no doubt 
was ever after tolerable. 

He was a man of indomitable energy. In the course 
which he proposed to himself he saw no obstacle. A fact 
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which occurred during his last illness, may be adduced in 
illustration. He had been confined to his room for sever- 
al days and had become so much reduced by suffering, 
that his attendants supposed him unable to walk without 
assistance. Suddenly recollecting some business which 
he supposed neglected, he arose against all remonstrance 
—proceeded alone to the Common Pleas,—made a mo- 
tion to the Court,—gave a memorandum to the Prothono- 
tary,—exchanged salutations pleasantly with his friends, 
and returned as he went. His debility was only appa- 
rent when the object had been accomplished. This hap- 
pened on the 20th of September, 1849. He died on the 
22d of October, in his 37th year, from an affection of the 
heart. 

To these more hardy qualities, he united others, not 
always associated with them. He was a cheerful com- 
panion. He did not recognize the obligation under which 
men seem occasionally to be borne, to say something in 
opposition to whatever any other man may choose to ad- 
vance. Hewasa good listener, and indeed had cultiva- 
ted, toa remarkable degree, the power of remaining si- 
lent in the society of others,—an accomplishment quite as 
rare as that of the highest eloquence. His calmness and 
self possession were generally remarked. 

In what has been observed of his intellect, it is not in- 
tended to say he had given evidence of the highest en- 
dowments. It is believed, and there is sound reason for 
the belief, that if his life had been spared, he would at one 
day have occupied a place in the front rank of the pro- 
fession. 

His legal reading was varied and extensive. Whatever 
he understood, he understood thoroughly. Whatever he 
did, he did well. His facility in the transaction of busi- 
ness, was unexcelled. As a speaker, his diction was 


graceful,—more rapid perhaps than was agreeable,—but 
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in general impressive and appropriate. On the whole it 
were diflicult to find an array of powers, giving brighter 
promise of success. 

In general literature his taste was discriminating and 
refined. He read the English classics with avidity. Of 
metaphysical pursuits he was extremely fond. He had 
studied with care the Analogy of Bishop Butler, and de- 
lighted to discuss with his associates, the opinions of that 
wonderful thinker. 

As a writer, he laid no claim to the highest excellence. 
The circumstances of his youth had not favored the cul- 
tivation of this power; subsequent efforts were intended 
mainly as a relief to professional labor. Occasional liter- 
ary performances, however, show him to have been by no 
means deficient in this department. We turn over, as we 
write, the manuscript of several addresses delivered be- 
fore different literary societies, which, if published, would 
have added to his reputation. We notice particularly, 
one entitled the ‘ Philosophy of History,” which bears 
the marks of elegance and ease ; but our limits permit no 
more extended reference. 

Of the faults of Mr. Brooke, whatever they were, it is 
not our purpose tospeak. Jurisdiction over these, as over 
our own, belongs to a tribunal, competent to decide upon 
them, by a justice so exact, and a mercy so tender, as to 
leave nothing but acquiescence. P. 


Che Contract of Endorsement. 


This is the title given to a collection of articles origin- 
ally published in the New York Legal Observer, and now 
re-published by Messrs. Derby, Miller & Co., of Auburn, 
N. ¥. The subject in relation to which they treat, is one 
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of general interest, and when taken in connection with 
the fact, that they are a review of a decision lately made 
by the highest Court of that State, will cause them and 
the decision to be read with an attention which otherwise 
they might not have attracted. The main drift of the ar- 
ticles is to show that the New York Court of Appeals, in 
passing on the sufficiency of a notice of protest, should 
have decided solely the legal proposition, whether the 
note was or was not correctly described in the notice, and 
not what information it conveyed when received to the 
mind of the endorser. That the real question before the 
Court was, what had the holder done, and not how the en- 
dorser felt. 

There is an expression in the opinion under review 
well calculated to attract the attention of the general 
reader, and cannot escape the observation of the mem- 
bers of the legal profession. It is as follows: ‘ But it is 
contended that the notice merely informs the defendants 
of the non-payment of a note drawn and endorsed respec- 
tively by the defendants for $300, and not a note for $600 
endorsed by the defendants jointly. Concede that such 
variance or misdescription exists. It is well settled in 
accordance with good sense, that an immaterial variance 
in the notice will not vitiate it.” The point decided is 
that a variance of one half in the amount of the contract, 
and the number of endorsers, is an immaterial variance. 
Suppose the variance had been more or less than one 
half, would it have been immaterial ? Suppose the notice 
had informed the defendants of the non-payment of a note 
for two hundred and ninety-nine dollars and ninety-nine cents, 
would the variance have been immaterial? Suppose the 
note had been jointly endorsed by three, and the notice 
had stated the endorsement to have been made by only 
one of the three, would the variance have been immate- 
rial? If a variance of one-half in describing a six hundred 
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dollar note is immaterial, does the same rule apply to a 
thousand dollar note, and may that be described as a five 
hundred dollar note, and a fifteen hundred dollar note, as 
a seven hundred and fifty dollar note? What variance is 
material, if a variance of precisely one-half in the amount 
of the note and the number of endorsers is immaterial? 
This is a point it is apprehended the members of the legal 
profession and the commercial community generally, 
would like to see explained and settled. 

A reference to a few authorities showing with what cer- 
tainty the Courts heretofore have required contracts to 
be described, as a legal proposition, may not be entirely 
unappropriate. 

‘The legal effect and identity of the contract must be 
cautiously kept in view, and any variance in this respect, 
relating to the promise or undertaking upon which the 
action is predicated, or the consideration thereof, will be 
fatal. Cowen & Hill’s Notes, part 1. p. 510. <A note 
payable at sixty days cannot be given in evidence to sup- 
port a count upon a note, which count does not state 
when the note was payable. The variance is fatal. 7 
Cranch 208, Sheehe vs. Mandeville. The plaintiff cannot 
give evidence that the variance was the effect of mistake 
or inadvertence of the attorney, and that the note produced 
was that which was intended to be described in the decla- 
ration. Ib. An omission in the declaration ona promis- 
sory note of the words, or order, or of the time of pay- 
ment, or of the place where it is payable, is fatal. They 
are all material parts of the note. 9 Wheat. 558, Sobree 
vs. Dorr. In an action for fraudulently putting off the 
bills of a broken bank, where the declaration described 
the bills as one ten dollar bank bill, and ten five dollar bank 
bills, all of the Farmer’s Bank in Belchertown, it was held 
that the plaintiff could not recover, without proving that 
the bills put off were of the denominations specified. 8 























CONTRACT OF ENDORSEMENT. 537 


Conn. R. 363, Watson vs. Osborne. It makes no differ- 
ence if the specification of the bills be laid under a videl- 
icet. Ib. A variance as to the amount of the note is fa- 
tal. 2 Mart. Lou. R. 666. Pilie vs. Mollere. In an ac- 
tion qui tam, for taking usury, the declaration stated the 
taking to have been in pursuance of a loan of $200, by 
means of a promissory note; and the evidence was of a 
loan of $200 and the interest thereon for more than six 
months ; this was held a fatal variance. 4 Day 37, Drake 
vs. Watson. So where the plaintiff alleged a loan by the 
defendant to A., for sixty-three days, and produced a note 
in evidence, payable to the defendant in sixty days; this 
was held a fatal variance, notwithstanding the three days 
grace added to the number of days specified in the note 
would have made the sixty-three days. Ib. 114. Wilmot 
vs. Monson. A note was described as being “ for value 
received.” The note produced was precisely like the 
one stated, except it had not the words “ value received” 
init. Non-suit granted, and motion for a new trial de- 
nied. 10 Jolin. R. 418. Saxton vs. Johnson. An averment 
that two individuals made their note, their own proper 
hands and names being thereunto subscribed, is not sup- 
ported by showing the makers were partners and the note 
signed by one of them in the name of the firm. 7 J. R. 
468. Pease vs. Morgan. Ifa bill drawn by John Grouch 
be declared upon as drawn by John Crouch, the variance 
is fatal, 3 B. & P. 559. Whetwill vs. Bennett. Avowry 
setting forth a lease for £110 rent. The lease was for 
148 acres at 15s. per acre, equal to £111 rent. The va- 
riance was fatal. 4 Taunt. 320, Brown vs. Sayce. In the 
declaration it was averred that the defendant being indebt- 
ed, &c., accounted with the plaintiff for the same, being 
£21 6s. The proof showed that the balance on account- 
ing was £20 18s, and the plaintiff was non-suited. 3 Maul. 
& Selw. 178. The plaintiff counted on a lease, stating 
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the rent payable in quarlerly payments. No particular 
time of payment was agreed upon by the terms of the 
lease proved, and the plaintiff was non-suited. 2 Doug. 
665. Bristow vs. Wright. If the terms of a contract be 
stated, though unnecessarily, they must be proved as laid. 
Ib. Lord Mansfield said, “In the present case the plaintiff 
undertakes to state the lease, and states it falsely. It cer- 
tainly was not necessary to allege this part of the lease 
that relates to the time of payment, in order to maintain 
the action. But, since it has been alleged, it was neces- 
sary to proveit.” Ib. Debt for rent on a demise at £15 
per annum. The demise proved was £15 and 3 fowls ; the 
Court held the variance fatal. Cited by Best. Sergt. Ar- 
guendo in Brown vs. Sayce, 4 Taunt. 320. In Baker vs. 
Edmonds, B. R. M. 23, Car. 1, it was resolved that, in an 
action upon a contract itself, if the party misfake the sum 


| 
a 
| | agreed on, he fails in his action. Note to Bristow vs. 
1) Wright, 2 Doug. 666. In Smith vs. Flickson, B. R. T. 
! Geo. 2. Lord Hardwick says, ‘in contracts it is neces- 
sary to prove all the charges in the declaration exactly in 
| the manner they are laid.” Same note. If the plaintiff 
declare on a corrupt contract made on the 21st Decem- 
| ber, 1774, giving payment to the 23d of December, 1776; 
| evidence of a contract made on the 23d of December, 
1774, for two years, is a fatal variance. 2 Cowpers R. 
671. Carlisle qui tam vs. Frears. By Lord Mansfield, 
\ there is no color for the plaintiff’s recovery. The usuri- 
ous contract must be proved as laid ; whereas, the contract 
) proved in this case, is totally different from the contract 
stated iv the declaration. Ib. Proof that the defendant 
agreed to sell so many bushels of corn, according toa par- 
i ticular measure, will not support an allegation in a decla- 
ration to sell so many bushels; because bushels, without 
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Surrough for the defendant were stopped by the Court, 
who said the question was whether there was not a vari- 
ance between the contract proved and that alleged in the 
declaration, of which, the Court said, no doubt could be 
entertained. Ib. In an action against three on a prom- 
issory note, only one of whom appears and pleads, he may 
take advantage of the misnomer of his co-defendants on 
the general issue, on the ground of a variance between the 
contract declared upon, and that proved. Lord Kenyon, C. 
J. ‘ This is an action on a written instrument; the evi- 
dence produced did not prove the instrument declared 
on.” 4. T.R. 611. Gordon vs. Austin. If a note be 
stated in the declaration as payable at a particular place, 
but it does not appear in the bill or note, but only by way 
of a memorandum at the foot of it; it is a different note 
from the one described in the declaration, and the vari- 
ance Is fatal.” 4 Maul. & Selw. 505. 

The decision of the case of the Cayuga County Bank 
vs. Warden and Griswold, by the New York Court of 
Appeals, (lL Comk. 413,) by which it is decided as a legal 
proposition, that describing a six hundred dollar note en- 
dorsed by two, as a three hundred dollar note endorsed 
by one only, is an immaterial variance, is a wide depar- 
ture from the cases above referred to, and the tendency 
of which will be to re-open questions long settled, and in- 
volve in constant and continued doubt and uncertainty, 
the liability of parties to commercial paper. tit 
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Supreme Court of New Dork--Ju Equity. 
GARRET POST AND WIFE es. WILLIAM MILLER, e¢ ai. 


1. A widow to whom is devised an estate in fee, to be defeated upon the 
contingency of future marriage, in which case she is to havea third part of tl 
? ta } ‘ ° } - ware . 
real and personal property, and she afterwards married :— 


Claimed, That the devise is not in lieu of dower aud that she may hold the 


be q iest and devise, and be endowed of one-third of the residue, and even Ju l 

- ph hole real estate. Held, that the dower was merged in the life 
estate devised, and the widow not having, within the time and according to 
the manner directed by the statute, expresse d her disseut, she is deemed to 
have elected to take under the devise of the will. 


George Rathbun, for Plaintiff. 

John P. Hulbert and Stephen A. Goodwin, for Def’ts. 

The opinion of the Court contains a sufficient state- 
ment of the facts of the case. 

Maynarp, J. Plaintiff’s, in right of the wife, claim in 
fee one-third part of the real estate of Daniel Miller, de- 
ceased, her former husband, as devisee under his will.— 
Also, a right of dower in the land of deceased. Claiming 
that the devise ought not to be construed to be in lieu of 
dower. The clause in the will upon which the question 
is raised, is as follows: ‘* After paying all my debts, I give 
and bequeath unto my beloved wife Calista Lovina, the 
use and avails of all my property, personal and real of 
every name and nature, so long as she remains my widow ; 
and further, she shall have the privilege of making a 
small gift of my personal property to Worna Walker, or 
any other worthy person she chooses; aad further, if in 
case of sickness or other calamities, the interest of my 
estate should not be sufficient for her support, then my 


executors shall allow her so much of the principal as 


shall be necessary for her comfort and happiness; and 
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further, in case she, my wife, shall desire to change her 
residence, and a good opportunity should offer itself for 
the sale of my estate, then my executors are hereby em- 
powered to sell my estate and invest it in other real es- 
tate where my said wife shall desire, or loan the amount 
out at lawful interest, taking bonds and mortgages on real 
estate for security ; and further, my sister Mary Ann Mil- 
ler, shall have the privilege, if my said wife so desires, of 
making my house, or the house of my wife her home, 
without cost or charge to her, so long as my wife Calista 
Lovina remains a widow. And further, in case she my 
wife should again marry, then there is to be a division of 
all my property made, of all my property, personal and 
real,and one-third of all is to be given to her, my wife Ca- 
lista Lovina, and the remaining two-thirds is to be equally 
divided between William, John, Peter, Samuel, Elijah and 
Adam, and my two sisters, Mary Ann and Sally Ann, or 
their heirs; and farther, in case my wife Calista Lovina 
shall not marry, then the property or what shall remain 
at her decease, shall then be divided among my brothers 
and sisters, or their heirs.” 

The widow, after more than a year from the decease 
of the testator, her first husband, intermarried with the 
plaintiff Post, without taking any steps to elect to take 
her dower instead of the bequest and devise contained in 
the will; and it is now argued in her behaif, that the be- 
quest and devise is not in lieu of dower, and consequent- 
ly that it is not necessary for her to make an election ; 
and that she is entitled to the one-third devised to her in 
fee in the latter clause of the will and dower, also in the 
residue, and even full dower for the whole real estate, 
that is, two-thirds of the residue for dower. 

The estate devised to the wife by the first clause of 
the will, is an estate for life, for the contingency which 
vas to determine the estate might not have happened 
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during her life, and such estates are deemed freehold es- 
tates while they subsist. 2 Bl. Com. 120, 4 Kent Com. 
26. It being an estate for her life in all the real estate of 
the testator, it embraced and absorbed the whole estate 
and the right of dower become necessarily merged in it ; 
it is therefore a devise in lieu of dower by necessary im- 
plication. ‘The widow not having within the time, and 
according to the manner directed by the statute, express- 
ed her dissent, she is deemed to have elected to take un- 
der this clause of the will in lieuef her dower. Whether 
the same result would have tollowed had the estate given 
been a term of years, it is not necessary here to decide.— 
The contingency upon which the wife should acquire an 
estate in fee in one-third part of the testator’s real estate 
having happened, there must be a decree settling the 
rights of the parties accordingly, and for the appointment 
of commissioners to make partition, or if either of the 
parties desire it, a referee must be appointed to ascertain 


whether a partition or a sale should be made. 
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Supreme Court of New Jersen--April Cerm, 18359. 


MERSHON e al. vs. HOBENSACK. 


1. The form of a question is very much in the discretion of the Judge, and if 
he exercise that discretion improperly in overruling objections to a question as 
too leading, redress can only be obtained by application to the Court for a new 
trial. It is not the subject of an assignment of error. 

2. Persons will be held responsible as partners, who hold themselves out as 
such, to those from whom they thus obtain credit, even though no such relation 
may in fact subsist between them. 

3. In an action ex contractu, the non-joinder of a contractor, as defendant, can 
be taken advantage of by pleain abatement only. It is immaterial that the 


fact of non-joinder is presented by the evidence of the plaintiff. 
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4. Common carriers are not excused from their liability as insurers of the 
goods carried, because the loss occurred by the fault of some third person, and 
not by the negligence of the carriers themselves. In the absence of any spe- 
cial contract, the causes which will excuse, must be such as will fall within 


the meaning of the expression—act of God or public enemies. 


- 


5. Quaere: Whether in assumpsit a defendant can be held liable as a com- 
mon carrier, without proof of actual negligence, unless the character from which 
the duty arises, is expressly laid in the declaration ? 

Error to Mercer Circuit Court. The action below was 
in assumpsit, by Hobensack against Thomas Mershon & 
Son, to recover the value of goods lost on board their 
vessel between Philadelphia and Trenton. The plainuff 
below having recovered a verdict, the defendants sued out 
a writ of Error tothe Supreme Court. The chara:ster of 
the suit and the exceptions taken will sufficiently appear 
in the opinion of the Court. 

W. Halsted, for plaintiff’s in Error. Beasley & Vroom, 
for defendant. 

The Opinion of the Court was delivered by 

CARPENTER, J.—At the trial inthe Court below various 
bills of exception were sealed upon objections to the rul- 
ing of the Judge, upon which error has been assigned in 
this Court. The first bill was upon an exception taken 
because the Judge refused to overrule a question objected 
to as too leading, and which was said to suggest the an- 
swer desired or expected. If the objection was well ta- 
ken, as to which it is not intended to express an opinion, 
yet the error cannot be remedied in this mode. The form 
of a question rests very much in the discretion of the 
Judge, and if that discretion is improperly exercised re- 
dress can only be obtained by application to the Court fora 
new trial. It is not the subject of an assignment of error. 

The refusal to non-suit formed the ground of the second 
bill of exceptions. The action is assumpsit and the first 
count alleges the defendants to have been, at the time of 
the delivery of the goods, common carriers between Phil- 
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adelphia and Trenton, and partners in said business.— 
The goods lost and for which the action was brought, 
were proved to have been purchased by the plaintiff be- 
low in Philadelphia, and delivered to Captain Mershon, 
one of the defendants, on board the Trenton packet ‘Two 
Sisters,” in order to be carried to Trenton. There was 
no question as to the fact of the vessel being engaged in 
the freighting business generally, and that those for whose 
benefit she was run came within the definition of common 
carriers and were subject to the liabilities incident to that 
character. Every person who undertakes to carry, for a 
compensation, the goods of all persons indifferently, is, as 
to the liability, to be considered a common earrier. Evi- 
dence was given by the plaintiff to prove that the defend- 
ants were partners, and that they employed the said ves- 
sel in the freighting business between the two places.— 
The joint liability rested upon this evidence, no proof of 
any special contract being made on the trial. The goods 
were delivered generally, to be carried to their place of 
destination. When the plaintiff rested, the counsel of the 
defendants moved to non-suit, because as alleged, there 
was no sufficient evidence of the partnership. But even 
if the Judge erred, which it is not intended to intimate, 
yet this Court will not reverse, if sufficient evidence of 
the partnership was subsequently given. It will then be 
suflicient simply to inquire as to the proof of partnership 
appearing in the whole case, and which has been brought 
before us by bills of exceptions, afterwards sealed in the 
progress of the trial. 

The Court having refused to non suit the defendants 
produced and examined a witness who stated that the 
vessel in question, as well as another engaged in the same 
business, was owned by Abner Mershon alone; that anoth- 
er son of the said Abner was the Captain of the boat, who 


received a share of the gross earnings or freight by way 
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of compensation for his services, and further, that Thom- 
as was not the Captain of the boat, but was only acciden- 
tally in charge of her during the trip. But in the evidence 
offered by the plaintiff he did not rely merely on proof of 
an actual partnership of the defendants as common car- 
riers. The case made by the plaintiff was that the de- 
fendants held themselves out to the public as partners, 
and were chargeable as such to third persons who gave 
them credit accordingly. If such case was supported by 
sufficient evidence, it was all that was necessary. They 
will be held responsible, not upon the ground of the real 
relation between them, but upon principles of general pol- 
icy to prevent the frauds to which third persons would be 
liable who might give credit upon the faith of such sup- 
posed connection. The doctrine is too obvious and too 
well established to need the citation of authority. 

The evidence showed that divers individuals about the 
time when this controversy occurred had had dealings 
with the defendants as freighters on the Delaware, and 
settled with them indiscriminately ; that they were re- 
garded by these persons and others as partners; that on 
payment of freight by such persons and on other occasions, 
each at different times gave receipts; that receipts so 
given by them were signed “ Abner Mershon & Son,” or 
‘‘Abner Mershon & Sons,” and sometimes “ Abner & 
Thomas Mershon.’”’ Thomas Mershon, as well as his 
father, was proved to have given such receipts, and to 
have spoken of the business in terms which implied that 
he was jointly concerned with his father. Thomas Mer- 
shon was not only proved to have given receipts and to 
have taken a leading part in the transaction of the busi- 
ness connected with the boats, but the accounts of freight 
were entered in a book kept by him. 

Both the def’ts. at different times spoke of the loss 

VoL. 1x.—No. 31. 
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from the accident which gave rise to this action as one in 
which they were jointly concerned. It will not be at- 
tempted to recapitulate the testimony in detail, and it 
will be sufficient in general to say, that much evidence 
of this character was produced to show that the defend- 
ants held themselves out tothe public as partners, were 
so reputed and dealt with accordingly. Enough was 
shewn to warrant the judge in submitting the question to 
the jury. We must suppose it was fairly submitted upon 
proper instructions, as no exception was taken to the 
charge of the Court. 

In the progress of the trial, the plaintiff offered to read 
in evidence certain receipts, some proved to have been 
signed by Thomas Mershon, others by Abner Mershon, 
for the purpose of establishing the existence of a part- 
nership between them. The receipts now referred to 
were signed ‘* A. Mershon & Sons.” The admission of 
these receipts was objected to and the objection being 
overruled another bill was sealed. 

It was said that the receipts so offered went to shew, 
not a partnership between Abner & Thomas Mershon 
merely, but between Abner and two or more of his sons. 
Admitting that the defendants, in a suit against two part- 
ners cannot on the trial turn the plaintiff out of Court by 
proof of another partner against whom the action ought 
also to have been brought, but that advantage of the 
omission can only be taken by plea in abatement, the 
objection was, that the plaintiff in his evidence must be 
confined to the case as he has laid it. That in order to 
prove a partnership against two he cannot be permitted to 
prove a partnership between three persons. 

The rule in regard to non-joinder is well settled and has 
been unquestioned since the case of Rice vs. Shutz. It is 
essential in an action against partners, and so against oth- 
er joint contractors, in an action ex contractu; that the 
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evidence of the joint liability should extend to all the de- 
fendants, otherwise the plaintiff must be non-suited. But 
if all the partners are not made defendants, the case stands 
on a different footing. If the defendant would take ad- 
vantage of the non-joinder he must do it at the proper 
time by a plea in abatement. By forcing defendants to 
plead this in abatement or waive it entirely, they cannot 
turn the plaintiff round more than once, by setting up 
fresh partners uponevery new action. They must plead 
the whole trath of the case and give the plaintiff a better 
writ. It seems to be immaterial how the fact of non- 
joinder may be presented. Although it should appear, on 
the evidence produced on the part of the plaintiff, as by 
the bond or other written contract, that other persons are 
liable as joint contractors with the defendants this is not a 
material variance and the plaintiff will be entitled to re- 
cover. The very point in Rice vs. Shute, and other sub- 
sequent cases is, that a contract alleged to have been 
made by a sole defendant, might be supported by proof 
of a joint contract made by him and others. The Court 
would not permit the objection to be raised at the trial to 
the variance between the case made by the plaintiff and 
his proof. It has even been held that in debt on judgment 
against one and nul tiel record pleaded, it could not be ob- 
jected as variance that the judgment was in fact against 
the defendant and others. The objection in such case 
must also be taken by plea in abatement. Cocks vs. 
Brewer, 11 M. & W. 51. See Mountstephen vs. Brooke, 
1B. & Ald., 224; 2 Phil. Ev. 132. 1 Wms. Saund. 291, 
note 4. 

Lastly.—On the trial the defendants offered to prove 
that there had been no mismanagement or want of care on 
the part of those having charge of the vessel at the time 
the accident happened by which the goods were lost ; that 
they did all that careful men could do to avoid the colli- 
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sion with the steamer, but that the accident was inevita- 
ble. This evidence was overruled and the defendants 
again excepted. 

Common carriers are in the nature of insurers and the 
causes whieh will excuse them for the non-delivery of 
goods committed to their charge, must be events falling 
within the meaning of the expression, act of God and pub- 
lic enemies ; or they must arise upon some event provi- 
ded for by the contract between the parties as by excep- 
tions in the receipt, bill of lading, or other instrument 
employed in the transaction. 3 Kent 216; 2Ib. 598. In 
this case the goods were not receipted for ; there was no 
bill of lading or other instrument of contract, and the lia- 
bility of the defendants therefore depends upon general 
principles, and not upon the meaning of any particular 
words of exception. There was no pretence to say that 
the accident in this case happened by the act of God, the 
disclaimer being simply that it did not happen through 
the negligence of those having charge of the boat of the 
defendants. It would seem as is if it was imputed to the 
want of due care by those on board of the steamer, as the 
defendants in conversation with a witness expressed their 
intention to apply to the Rail-Road Company, to whom 
the steamer belonged, for redress. As between the car- 
riers and the owners of goods the negligence or miscon- 
duct of a third person will not excuse the former, since a 
remedy lies over against a party so offending. A collision 
which may occur through natural causes alone, as by the 
violence of the wind, may be called the act of God, and 
excused; but when it occurs through the negligence of 
either party, it can by no sound reasoning be brought 
within the meaning of that expression. The one implies 
a natural necessity and that the accident was inevitable ; 
the other relates to human action merely. If negligence 
was imputable to either party, the defendants are not ex- 
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cused. Now the offer was to prove due care on the part 
of the defendants, not to shew that the collision was the 
result of natural causes beyond the reach or control of 
skill and care on the part of those in charge of both ves- 
sels. The offer did not go far enough to form any defence. 

But if the strict rules as to common carriers are admit- 
ted, and that under the general doctrine, this might form 
no defence, yet it was urged that this evidence was admis- 
sible under the second and third counts, in which it was 
said the defendants were charged upon their special un- 
dertaking. It was said that in these counts the declara- 
tion being not upon the common law liability as common 
carriers, but upon their special undertaking, in which 
negligence is charged in the breach, negligence was put 
in issue. 

We are not clear that the counsel of the defendants is 
right as to the necessity and effect of an averment of the 
employment of the defendants upon which the duty arises. 
In suits against common carriers the plaintiff may declare 
in case or assumpsit at his election, the former mode be- 
ing sometimes advisable, in order to avoid the very diffi- 
culty which has been so much pressed in this case. When 
the plaintiff proceeds in case for breach of the duty to 
which the defendant may be subject in respect of his em- 
ployment as carrier, it seems necessary to state the char- 
acter from which the duty arises. 1 Chit. p. 334, (Phil. 
Ed. 1828 ;) 2 Ib. 357 note ; Pozzi vs. Shipton, 8 Ad. & Ell. 
963. 

In assumpsit, however, it has been held that it is not 
necessary to commence with an inducement of the de- 
fendants being common carriers. It seems to be supposed 
that it will suffice if the declaration merely state the de- 
livery to the defendant, §c., and his undertaking to carry 
accordingly. In Dah vs. Hall, 6 Wils. 281, upon this very 
objection, their being no averment that the defendant was 
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a common carrier, it was held that it might be proved that 
he was a common carrier, and that he was, under such 
declaration, answerable for all goods delivered to his care 
unless within the two excepted cases. It was held that 
direct proof of negligence was not necessary to charge 
him, nor would the disproof of negligence relieve him from 
his liability. In2 Chit. P. 357 note; Bac. Abr. ‘ carri- 
ers” A. &c. The case has been questioned as to the form 
of the pleadings by a late eminent jurist, but no direct 
authority has been produced to the contrary. The cases 
cited by the author referred to are rather as to the char- 
acter of the evidence necessary to support the action, than 
upon the application of the evidence to the pleadings.— 
See Story on Bailments $504. 

But, assuming as urged by the counsel, that the plain- 
tiff could not proceed upon the second and third counts, 
upon the mere proof of the public employment of the de- 
fendants, but that a special undertaking must have been 
shewn to sustain those counts, yet the evidence was still 
incompetent. In the first count the defendants were 
charged as common carriers, proof of that character had 
been given to the satisfaction of the jury, and of the de- 
livery and reception of the goods, and upon this the law 
raised the duty to deliver them at the point of destination. 
The plaintiff had proved his case upon the first count, and 
it can be no defence to such a case to offer evidence against 
a supposed case on other counts of the same declaration 
upon which the plaintiff has not proceeded. The evidence 
offered was no answer to the case made by the plaintiff 
upon the first count, and as to the second and third counts 
it was entirely immaterial. 

Judgment affirmed. 
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Professor Webster's Case. 


This case so thoroughly occupies public attention throughout the Union that 
no apology is offered for presenting the following extracts from a review of 
the trial, contained in the May number of the Monthly Law Reporter—a publi- 
cation edited by Sternen H. Purtuips, Esq., a gentleman of the Bar of great 
abilities and respectability. The work is published in Boston, in the imme- 
diate atmosphere of the trial. The extracts are given without expressing our 
own opinion. That we propose to do hereafter. 


[Ed. Am. Law Jour. 

“Dr. George Parkman, a peculiar, but eminently re- 
spectable citizen of Boston, suddenly disappeared. Ashe 
Was a very punctual man, the disappearance was imme- 
diately noticed, and as he was generally known in the 
community, and had extensive and influential family con- 
nections, unusual efforts were forthwith used in searching 
for him. The whole available police force of the city, 
together with such auxiliaries as the most unlimited 
means could secure, were immediately put upon the trail. 
Large rewards were offered. Handbills were posted at 
every corner. The river was dredged. The woods were 
searched. And thus, fora whole week, the city was kept 
in perpetual agitation. Great sympathy was felt for the 
family of the missing man, and the public curiosity was 
excited to the highest pitch. At first, there was an un- 
willingness to believe that there could have been any foul 
play, and vague rumors to the effect that Dr. Parkman 
was sometimes liable to sudden aberrations of mind were 
relied upon. Gradually, after people had been dwelling 
on the subject, more serious apprehensions were enter- 
tained, and on Monday, Nov. 26, although it does not 
even now appear that any one, except Mr. Littlefield, 
then entertained any suspicion of the true state of the 
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case, a second handbill was put forth, predicated upon a 
suspicion of murder, and offering an additional reward.— 
by this time, one great fact, which has not yet been proved, 
the fact that Dr. Parkman was murdered, had become so 
positively assumed by the public, that we very believe 
nothing but his reappearance could have eradicated it.— 
Thus one point had been carried without proof.” 

‘¢ With the abstract question of Dr. Webster’s guilt, we 
shall not meddle. We have freely expressed an opinion 
upon that question,—an opinion which was formed before 
the triai, and which the events of the trial did not induce 
us to alter. The only question to be considered is, wheth- 
er the opinions of the Court, of the counsel on both sides, 
and of the jury, were not formed at a period equally early. 
We are afraid that they were. And although some re- 
sponsibility may attach to the assertion, we feel bound to 
say, that all the proceedings at that trial indicate an over- 
whelming and paralyzing sense of the prisoner’s guilt, 
which affected, to an unfortunate extent, the medium 
through which the evidence was viewed.” 

«In regard to the influence of public opinion upon the 
Court, we could speak with becoming diffidence. The 
Judiciary of this Commonwealth have always maintained, 
in every crisis, the most irreproachable character for in- 
tegrity and independence, nor would we be instrumental 
in casting the slightest aspersion upon any member of the 
bench. The public confidence remains unshaken. But 
the course of the Court in Prof. Webster’s trial clearly in- 
dicates the existence and extent of an influence which 
was unfavorable to the prisoner. It was this. Prof. Web- 
ster had occupied a conspicuous position in society, and 
it was very easy to raise a ery against the Court if any 
unusual leniency should be allowed to him. This evi- 
dently forced the Court into the opposite extreme. Per- 
haps we should not say extreme, but it made them over 
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cautious, and inclined them to hold all doubtful points 
against the prisoner. In the next place, the excitement 
had become so intense, that a proper regard for the peace 
of the community urgently required that the whole pro- 
ceeding should be closed at the earliest practicable pe- 
riod. There was great danger of a division of the jury, 
and if the jury divided once, they might divide again and 
again, until, as in the unfortunate Desha case, a pardon 
might plausibly be urged as the only means of terminating 
the controversy. This, clearly, was to be avoided, if it 
could be done with justice. The Court evidently thought 
it necessary to secure an unanimous verdict, and such a 
verdict as would correspond with publie opinion. This 
is the only way in which we can account for the extreme- 
ly argumentative character of the charge of the Chief 
Justice. 

‘‘The same combination of influences would naturally 
operate upon the prosecuting officers, and they, acting 
on only one side of the case, would be apt to give full 
scope to their previous opinions. The manner in which 
the prosecution was conducted is justly admitted to dis- 
play the very highest degree of professional ability. The 
new Attorney General has established a most brilliant 
reputation. Nor ought we to omit alluding to his associ- 
ate, who, in an humble way, by his faithful and diligent 
preparation of the cause, has also gained unwonted credit 
with the whole profession. But, at the same time, it must 
be admitted that the current of public opinion was in their 
favor. And they were urged on to an irresistible vehe- 
mence of attack, which in our humble opinion is not re- 
quired of prosecuting officers. In illustration of this, we 
would merely refer to the mode in which the Attorney 
General pressed before the jury numerous facts and cir- 
cumstances which might properly enough have great 
weight upon public opinion, but which clearly do not con- 
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stitute evidence upon which a man is to be convicted cap- 
itally. Of this nature are the allusions of the Attorney 
General to Dr. Webster’s course when arrested, and, du- 
ring the progress of the trial, to the fact that he waived 
an examination at the Police Court, to the circumstance 
that Dr. Parkman’s will had been admitted to probate, 
(clearly res inter alios acta,) and most of all to the asser- 
tion, made when it was too late to contradict it, that but 
a part only of the witnesses summoned to prove the so- 
called alibi of Dr. Parkman had been put upon the stand. 
And this is to be regretted the more, inasmuch as the At- 
torney General seems to entertain the same views of the 
duty of a prosecuting oflicer with ourselves.* 

‘‘The counsel for the defence manifested great embar- 
rassment in the management of their case. And this was 
so apparent, that we cannot but think that it tended more 
than any thing else to injure the prisoner’s case in the 
estimation of the public and of the jury.” 

‘“‘ This leads us to consider, briefly, the conduct of the 
jury. And we are free to say, that, according to the pub- 
lished lettert of one of their number, they do not seem to 
have discharged their duty as became them. We have 
no doubt they were deeply impressed by the responsibili- 
ty of the occasion. We thiak that they were overwhelmed 

“In Mr. Clifford’s opening, the following passage occurs :—“ I desire gentle- 
men, here in the very opening of these proceedings, distinctly, and under the 
sense of the responsibility which rests upon me, to apprise you of the view that 
I take of my duty in the case. Iregard it, gentlemen, to a great extent, in its 
essential character, asa judicial one. I am here to aid and assist you, as well 
as I am able, in arriving at the truth. The too common idea of the functions 
of a prosecuting officer, that he is to press a prosecution beyond what any fair- 
minded seeker after truth would press it, lrepudiateand disavow. I have always 
done so. And if such a demand were made upon me by the supposed exigen- 
cies of my office, I certainly would not hold that office for a single hour. Iam 
here to represent the Commonwealth, to see that, as far as in me lies, the jus- 
tice of the Commonwealth is vindicated, and the rights of every person who is 
charged with violating it no less protected. I shall endeavor, therefore, to per- 


form that duty with fairness to this prisoner, and fidelity to the community and 
the Commonwealth, which you and J alike represent here.” 





tThe publication of this letter was, most clearly, improper. 
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by it. That they were conscientious, we shall certainly 
not dispute ; and it would be irreverent to deny that their 
frequent prayers ascended from as pure hearts and fer- 
vent spirits, as ever, in old times, did the prayers of de- 
vout Puritans, while burning witches and hanging Quakers 
to the glory of God. But that Dr. Webster’s jury were! 
any calmer than our ancestors in the seventeenth century, 
we cannot believe for a moment. They do not seem to 
have discussed the question with the calmness which be- 
came them, but without consideration, without reflection, 
under the influence of that stupor which a fortnight’s con- 
finement, and the painful excitement of a court room in- 
duced, they seem merely to have reflected back the im- 
pressions given them by the Attorney General and Chief 
Justice. It was not their deliberate verdict upon the law 
and evidence. It would have been proper to have taken 
a vote by ballot, thus giving to any dissenting juror, the 
opportunity of manifesting his dissent without running 
the gauntlet between his excited fellows. But no. In 
the jury room, as well as out of doors, the vis major of 
public opinion was brought to bear with terrifie energy. 
Individual opinions and individual doubts quailed beneath 
the pressure. Perhaps we are severe. But if there is 
any duty which the friends of law owe to the public, it is 
to vindicate individual right against the tyranny of the 
mass ; and when a jury trial is to be debased into a mere 
machine for developing, in a more concentrated form, the 
malevolent essence of public opinion, it is our duty to 
protest against it. If it be urged that the jury acted con- 
scientiously in the discharge of their duty, and we have 
no doubt that they did,—for the published letter which 
has been permitted to remain uncontradicted, proves con- 
clusively that they meant to do right,—the matter has 
even a worse aspect. For it would seem to demonstrate 
that a jury taken from the body of the county, with the 
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ordinary frailties and imperfections of mankind, are une- 
equal to the task which this jury were called upon to per- 
form. Thisis the result to which we fear that we must 
come. We cannot but think, after reading the juror’s let- 
ter with care, that they must have reasoned somewhat in 
this wise. ‘ Before we were empanneled, every thing 
looked as if Dr. Webster was guilty. What have we 
heard to justify us in finding a verdict of not guilty ?7”— 
thus throwing the burden of proof entirely upon the pris- 
soner. 

‘In this connection, let us briefly call attention to anoth- 
er point. In empanneling the jury, the court propounded 
three questions to those summoned. Two of these ques- 
tions are required by the statutes of the Commonwealth.j 
The third—in regard to scruples upon the subject of cap- 
ital punishment—is not required, nor do we know how to 
justify it. If a juror has such scruples as the question 
would indicate, he is guilty of perjury if he takes an oath 
to try the case upon the law and evidence, with any men- 
tal reservation on account of the character of the punish- 
ment. To this it will be answered, that such an oath is 
no security. Very well, the oath is the only test which 
human ingenuity can devise, and it does not become a 
lawyer to maintain its want of efficacy. We do not object 
to government’s proving aliunde a morbid state of mind 
which would incapacitate a juror. The government and 
the prisoner should each have that right. But it is a hard 
rule which allows the Court to winnow from the jury 
every spark of humanity, by systematically propounding 
a question not contemplated by any statute. It is a vul- 
gar error that the English law excludes butchers from 
the jury box. This error results from a public conviction 
that the nature of their employment blunts their sensibili- 
ties. Why, then, would it not be fair for the Court to ask 





t Rev. St. ch. 95, § 27. 
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each juror, whether his ordinary avocations rendered him 
so familiar with scenes of suffering as to extinguish the 
original sensibilities of his nature? Yet, if this course 
were adopted, we fear that some would say that it under- 
mined the bulwarks of the Constitution. But it would 
be no more irregular than the third question usually pro- 
pounded by the Court. 

‘‘ Let us recur to the course of the Court. Several minor 
questions were raised, not worth attending to now, but 
upon two points we would most humbly dissent from the 
ruling of the Court. In the first place, as to a view of the 
premises. It appears that upon the morning of the se- 
cond day of the trial, the jury were engaged in examining 
the Medical College. We are not sure that it is any where 
so reported, but we know it to be true, that the junior 
counsel on each side accompanied them in that examina- 
tion. The practice, hitherto, has certainly been to send 
out the jury in charge of sworn officers,* whose duty is 
merely to exclude external influences, not to explain the 
case. But in this instance, the novel expedient was adopt- 
ed of sending the counsel to explain matters. True, both 
sides were represented, but the Court was not. Who then 
could check the counsel on either side if they transgress- 
ed their province? As well might the counsel on each side 
be sent into the jury room to relieve a discordant jury.— 
It should, moreover, be remembered, that this view was 
had before any evidence was submitted in regard to the 
Medical College, and that, consequently, the jury, instead 
of listening to that evidence with unbiased minds, had re- 
ceived previously all the unfavorable impressions which 
an examination of the gloomy laboratories could not fail 
to give. 

‘In the next place, the whole community shudders at 





* Upon the trial of the Knapps, in Salem, in 1830, a view was refused by the 
Court. 




















558 PROF. WEBSTER’S CASE. 


the law of malicious homicide as expounded by the learn- 
ed Chief Justice: 

“ Now gentlemen, there are two things to consider. From the law which I 
haveread to you, it appears that if two persons meet, and one voluntary de- 
stroys the life of the other, and no evidence appears, either ia the testimony 
brouglit to convict him, or in that produced in his behalf, to show provocation, 
or heat of blood, it is held to be murder, or homicide with malice. I have sta- 
tel that malice may be either implied or expressed. Malice express is where 
there is evidence of design, in the previous acts or conduct of the accused. 

‘Murder by poison must be by express malice, because there must have 
been preparations previously. But whether malice, in any case, be express or 
implied, it is always murder, if the homicide be voluntary, and not death pro- 
duced in heat of blood. 

“There are two theories on which this isthought tobe murder. One is, that 
it was by express malice; und the other is, that it was by implied malice ; 
that is, if the express malice is not proved, and if the mitigation to manslaugh- 
ter is not proved, still, in cases where there is not accident or suicide, it is 
murder by implied malice.” 

“This point of law, unfortunately, is not new in this Com- 
monwealth.* It was held in Peter York’s case, and it is 
generally admitted as good law elsewhere.? It is also to 
be said, that had our legislature entertained views different 
from those set forth in Peter York's case, ample time has 
since elapsed for the prevention of it by positive statute. 
But nothing of this kind has been done, and the Court 
would seem to be bound by their previous decision. It is 
however, much to be regretted, that the manly views con- 
tained in the dissenting opinion of Mr. Justice Wilde, 
could not be adopted as containing the true rule of law. 





*7 Law Rep. 580. 

t The New York Code of Procedure adopts this principle in a most startling 
form. 

t Taking into consideration all these authorities and dicta, and the statements 
of the law of homicide by the writers on criminal law, I am of opinion that the 
following conclusions are maintained on sound principles of law and manifest 
justice: 1. That when the facts and circumstances accompanying a homicide 
are given in evidence, the questioa whether the crime is murder or manslaugh- 
ter isto be decided upon the evidence, and not upon any presumption frum the 
mere act of killing. 2. That if there be any such presumption, it is a pre- 
sumption of fact, and if the evidence leads to a reasonable doubt whether the 
presumption be well founded, that doubt will avail in favor of the prisoner. 
3. That the burden of proof, in every criminal case, is on the Commonwealth 
to prove all the material allegations in the indictment; and if, on the whole 
evidence, the jury have a reasonable doubt whether the defendant is guilty of 
the crime charged, they are bound to acquit him.” Dissenting Opinion of 
Wixps, J., in Commonwealth vs. York, 9 Metc. 133. 
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Our legislature has not yet adjourned, and we confidently 
hope that, by some enactment, they will modify the rigor 
of this rule. 

‘* One other point, touching the sufficiency of the fourth 
count, was considerably discussed, but there is probably 
no great division of opinion in the profession on that 
question. Nevertheless, we cannot suppress our astonish- 
ment at the following passage in the charge of the Chief 
Justice : 


‘“‘Itis said, that there are various forms of indictment adapted to many of 
the modes in which death may be inflicted. But is not science continually 
discovering new modes? Suppose, iu the chemical laboratory, a person might 
be held fast, while chloroform was placed over his mouth, until he dies. Sup- 
pose such acase haz never before occurred. Shall such a party escape on that 
account ? I think not.” 

“If this does not contain a suggestion in about as plain 
language as the Court could use, that, in their opinion, 
Dr. Parkman was killed by chloroform, we do not under- 
stand the meaning of words. It is most extraordinary, 
when we remember that no evidence had been introduced 
in regard to chloroform. Even the Attorney General 
said : 

“ Why, it is suggested that the lasso might have been cast around his neck. 
Was there any evidence before the grand jury which could justify them in 
saying, upon their oaths, that this was the way in which the murder was com- 
mitted? It is perfectly true, that a galvanic battery might be so prepared as 
that, when a man is walking over the wires, he shall be prostrated, and de- 
prived of consciousness. But we must have evidence of it.” 


“These strong suggestions by the Court seem to go be- 
yond its legitimate province, and we fear had too much 
influence upon the jury. 

“In conclusion, for, although there are many other points 
of interest to the profession connected with this case, our 
limits will not permit us now to recur to them, we feel 
that upon the evidence fairly before the jury, the prison- 
er ought not to have been convicted of the crime of mur- 
der. More than this we need not say. But it may not 
be improper to add, that this is a result which has been 
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arrived at only after a careful examination of the evi- 
dence. Our impressions, upon first hearing the verdict, 
were decidedly otherwise. We greatly fear now, that 
that verdict was the result of a pre-occupied public opin- 
ion, Which was brought to bear most violently upon the 
Court, the counsel, and the jury, and that while not the 
slightest reproach can be thrown upon any concerned, the 
intensity of the public excitement prevented a fair trial. 


Ju the Common Pleas of Armstrong County, Pa. 


Voluntary Submission— Rule to Strike off Proceedings. 


JOHN BROWN AND MARY BROWN ws NICHOLAS LONG. 


Judgment entered on an award stricken off for uncertainty in the award, and 
the parties left to their remedies on the arbitration bond or on the award. 

Some three or four years previous to December, 1849, 
the plaintiffs had conveyed to the defendant a tract of 
land, in consideration ot sustenance for the remainder of 
their lives. Quite a number of controversies and suits 
having sprung up under this arrangement, the parties on 
the 22d day of December, 1849, entered into a submission 
bond, in the usual form, stipulating that ‘all and all man- 
ner of actions, cause and causes of action, suits, debts, 
strifes, accounts, reckonings, sum and sums of money, 


trespasses, quarrels, bonds, specialties, real estate, and 
all other matters and things whatsoever,” should be re- 
ferred to Jacob M’Cartney, John Kerr and S. Ownes, 
Esqrs., whose award was to be final and conclusive. Ap- 
pended to this was the following memorandum :—* It was 
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intended to have been entered in the above bond, that the 
Prothonotary of Armstrong country, should enter judg- 
ment upon the award of arbitrators ; we the parties agree 
that judgment be entered accordingly.” 

(Signed by the parties.] 

On the 15th of February, 1850, the award of arbitrators 
was filed in the Prothouotary’s office, finding ‘in favor of 
John Brown, Sr., and Mary Brown, all the lands in the 
possession of N. Long, conveyed to Long by said Brown 
and wife—possession to pass to Brown on the Ist day of 
April, A. D. 1850; also we do find for Nicholas Long, de- 
fendant, five hundred and six dollars, and all the grain in 
the ground ; the money to be paid as follows: two hun- 
dred dollars on the first day of April, 1850; one hundred 
and fifty-three dollars on the first day of April, 1852; and 
one hundred and fifty-three dollars on the eighth day of 
February, 1854: John Brown, Sr., and Mary Brown to go 
into possession clear of all incumbrances—licns to be removed 
off the Prothonotary’s docket at the expense of Long—par- 
ties to pay the costs of this suit in equal proportions.”— 
The same day the Prothonotary made the following dock- 
et entry: “ Judgment on the award.” At this time the 
liens against the land amounted to about three hundred 
dollars. The defendant, Long, not being satisfied with 
the award, obtained arule at March Term, to shew cause 
why the whole proceedings should not be stricken off the 
record. 

Boggs and Lee, in support of the rule. 

Cantwell, Fulton and Phelps, contra. 

Knox, P. J. This bond is certainly broad enough to 
cover the whole controversy between the parties, and suf- 
ficient to support the award. But the award itself is un- 
certain. There can no judgment be entered onit, on which 
execution could issue. The rule must, therefore, be made 
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absolute, but so as not to affect the award itself. The 
parties are left to their remedy on the bond or on the 
award. 


IN THE COMMON PLEAS OF ARMSTRONG COUNTY, PA. 
Distribution of Proceeds of Sheriff’s Sale. 


HAMPTON, SMITH & CO. vs. HENDERSON AND JOHNSTON. 


A Sheriff's sale of a landlord’s interest in real estate destroys his remedy by 
distress for arrearages of rent, and with it the right to claim the money in the 
Sheriff's hands arising from the sale of personal property of the tenant in pos- 
session— Vide 4 Penn. Law Jour. 282-3. 


The question before the Court, in this case, arose on 
exceptions taken to an Auditor’s Report, distributing a 
fund in Court, raised out of the sale of the personal prop- 
erty of defendants. A. Woodward was the owner of 
‘‘Rock Furnace,” in Armstrong county, on the Ist of 
May, 1849, when he rented it to Joseph Clark for $100 
per month. There was nothing said how long the lease 
should continue. On the 2d October following, Clark 
sold out his stock, &c., at the furnace, to the defendants 
who went into possession, and commenced working it up. 
On the 19th of September, previous, however, the premi- 
ises on which the furnace was erected, were sold to W. 
W. Wallace, by the Sheriff, as the property of A. Wood- 
ward, and a deed made and acknowledged accordingly 
on 16 Nov., 1849. Under this state of things Woodward 
gave the Sheriff notice, at the sale of defendants’ person- 
al property, to retain and pay over to him $600, which he 
claimed as rent, from the time he leased to Clark, to the 
time of sale, 16th November, 1849. The only question 
before the Court was, whether Woodward had a right to 
the reat from the time he rented to Clark, to the time of 
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sale. The Auditor awarded the fand to the plaintiff, and 
Woodward excepted. 

Lee for plaintiffs. Woodward has no right to the fund 
in Court. Henderson and Johnston succeeded Clark, to 
whom he rented; and according to the principle decided 
in Clifford vs. Beems, 3 W. 247, the tenant who succeeds 
a former tenant, is not liable for previous rent. The title 
of Woodward was divested by the sale to Wallace, he 
had no right to distrain, and consequently no right to the 
fund in Court. 

Phelps, contra. 

Per Cur. We see no reason for the exceptions to the 
report of the Auditor. The fund, we think, has been prop- 
erly applied to the judgment creditors; the exceptions 
must, therefore, be overruled and the report confirmed. 


District Court of the United States--Wisconsin Wistrict. 
JANUARY TERM, 1850.—AT MILWAUKIE. 


ROBERT LUDINGTON AND HENRY U. KING os. SCHOONER NUCLE- 
US, ALANSON SWEET, Claimant. 


Contracts for materials furnished, at the home port, in the building of steam- 
boats and other vessels, are not within the act of Congress, extending the ja- 
risdiction of the District Courts, to certain cases, upon the lakes, and navigable 
waters connecting the same. Approved Feb. 26, 1845. 


MILLER, J. The demand of these libellants, is for ma- 
terials furnished in the building of this vessel. It ap- 
pears in evidence, that the vessel was launched in the 
month of June, 1848; and that a very small portion of 
the materials were furnished after that date. The libel 
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lants furnished the materials, from their store in Milwau- 
kie, to the builders of the vessel at the same place, at 
different times, from the month of Nov. 1847, to the 
month of Oct., 1848. The vessel was enrolled and li- 
eensed, in the month of October 1848, and made her first 
voyage in the spring of 1849; and before the filing of 
this libel. 

The claimant, in his answer, denies that, at the time 
the cause of action accrued, this vessel was enrolled and 
licensed for the coasting trade, and was employed in bu- 
siness of commerce and navigation, as set forth in the 
libel. 

By the law of this State boats and vessels used in navi- 
gating the waters of the State, are liable for the materials 
used and labor bestowed, in their construction ; and a 
party can file his claim and proceed, in the Courts of the 
State, against the boat or vessel by name. 

Contracts for marine service, in building, repairing and 
supplying ships, are cognizable in Courts of Admiralty, 
as maritime and appertaining to commerce and naviga- 
tion; and when a lien is given by the local law, they may 
be enforced by Admiralty proeess. The Gen. Smith, 4 
Wheat. 438; The St. Jago de Cuba, 9 Id. 409; Peyroux 
vs. Howard, 7 Peters 324; The Steamboat Orleans vs. 
Pheebus, 11 Id. 175; The Jerusalem 2 Gall. 345, adm. 
rule 12. 

Demands tor materials furnished and labor bestowed in 
the construction of vessels not launched, are decided to 
be within the Admiralty jurisdiction, where the local law 
gives a lien; provided sueh vessels are intended or de- 


signed for maritime business upon the high seas, or tide 
waters; Read vs. The Hull of a new Brig, 1 Story’s Rep. 
244; Davis vs. A New Brig, Gilp. Rep. 473, Hooper vs. 
The New Brig, Id. 536; Stevens vs. The Sandwich, 1 
Pet. Ad. Dec. 233 note. As the employment of these 
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wessels was to be maritime, the contracts for labor and 
materials were for maritime purposes. The contracts 
were such as touched rights and duties appertaining to 
commerce and navigation; and were enforced by admi- 
ralty process against vessels, which from their location 
and construction were designed, or intended for the em- 
ployment of commerce and navigation upon the high seas, 
or tide waters. From these authorities, it appears, that 
this Court might entertain jurisdiction of this cause, if ju- 
risdiction co-extensive with the Admiralty jurisdiction of 
the National Courts, has been extended to the lakes. 

The only act of Congress, conferring upon this court 
jurisdiction, similar to the admiralty jurisdiction possess- 
ed by district courts, in pursuance of the constitutional 
provision, is “an act extending the jurisdiction of the 
district courts, to certain cases, upon the Lakes, or navi- 
gable waters connecting the same ;” approved Feb. 26, 
1845. By this act, “the District Courts of the United 
States shall have, possess and exercise, the same jurisdic- 
tion in matters of contract and tort, arising in, upon, or 
concerning steamboats and other vessels of twenty tons 
burden and upwards, enrolled and licensed for the coast- 
ing trade, and at the time employed in business of com- 
merce and navigation, between ports and places in differ- 
ent States and Territories, upon the lakes and navigable 
waters connecting the said lakes, as is now possessed and 
exercised by the said courts, in cases of the like steam- 
boats and other vessels employed in navigation and com- 
merce, upon the high seas, or tide waters, within the ad- 
miralty and maritime jurisdiction of the United States ; 
and in all suits brought in such courts, in all such matters 
of contract, or tort, the remedies and the forms of pro- 
cess, and the modes of proceeding shall be the same as 
are, or may be used by such courts in cases of admiralty 
and maritime jurisdiction ; and the maritime law of the 
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United States, so far as the same is or may be applicable 
thereto, shall constitute the rule of decision in such courts 
in the same manner, and to the same extent, and with the 
same equities as it now does in cases of admiralty and 
maritime jurisdiction.” ‘‘ The object of this act appears 
to be, first, to bring these cases within the cognizance of 
the district courts, without regard to the citizenship of the 
parties, as cases arising under a law of the United States, 
(that is to say, under the act itself;) and, secondly, as far 
as it could constitutionally be done, to apply to them the 
same rules, both of procedure and of decision, as if they 
had pertained to ocean instead of inland navigation, and 
so been strictly of admiralty jurisdiction; or in other 
words, to subject them to the operation of the admiralty 
law of the United States.” Conkl. Adm. 6. 

In the construction of statutes generally, ‘‘ everything 
which is within the intention of the makers of the act, is 
as much within the act, as if it were within the letter ; 
Zouch vs. Stowell, Plowd. 366. The meaning of the le- 
gislature may be extended beyond the precise words used 
in the law, from the reason, or motive, upon which the 
legislature proceeded, from the end in view, or the pur- 
pose which was designed.”” The United States vs. Free- 
man, 3 Howard 556. Upon these rules, it is plausibly ar- 
gued, that this case falls within the act in spirit and intent. 
But this is an act to extend the jurisdiction of courts, not 
of inferior, but of limited jurisdiction, created by law.— 
In the exposition of such a statute every partis to be con- 
sidered, and the intention of the legislature extracted from 
the whole. Such intention must be apparent on the face 
of the statute ; Wilkinson vs. Leland, 2 Peters 627. Uni- 
ted States vs. Fisher, 2 Cranch 358. 

The jurisdiction of Courts, of limited jurisdiction, crea- 
ted by statute, should be made affirmatively to appear, for 
‘the fair presumption is, that a case is without the juris- 
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diction until the contrary appears.” And it is ‘‘ necessa- 
ry, inasmuch as the proceedings of no court can be deem- 
ed valid further than its jurisdiction appears, or can be 
presumed to set forth upon the record, the facts or cir- 
cumstances which give jurisdiction, either expressly, or 
in such manner as to render them certain by legal intend- 
ment.” Turner, administrator of Stanly vs. The Bank of 
America, 4 Dallas 11, (1 Cond. Rep. 205.) Courts, which 
are created by written law, and whose jurisdiction is de- 
fined by written law, cannot transcend that jurisdiction. 
These rules have beenrigorously adhered to by the courts 
of the United States, at all times and under all circum- 
stances; Kemp’s Lessee vs. Kennedy, 5 Cranch 185; 
McCormick vs. Sullivant, 10 Wheat. 192, Exparte Bull- 
man and Exparte Swartwout, 4 Cranch 75, 96. Grig- 
non’s Lessee vs. Astor, 2 Howard 319—and many other 
cases. 

It is well understood that the federal courts do only 
possess and exercise jurisdiction, conferred by the consti- 
tution and laws of the United States ; and that such juris- 
diction must be shown by facts, or circumstances proper- 
ly pleaded. Before this court can possess, or exercise 
the guast admirality jurisdiction conferred by the act, it 
must be alleged in the libel that “ steamboat, or other 
vessel, is of twenty tons burden or upwards, enrolled and 
licensed for the coasting trade, and at the time when the 
cause of action accrued, was employed in business of 
commerce and navigation between ports and places in 
different States and Territories, upon the lakes and navi- 
gable waters connecting the said lakes.”” Upon that aver- 
ment, or allegation in the libel, the court is authorized 
and empowered by the act to exercise the same jurisdic- 
tion as ‘in cases of the like steamboats, or other vessels 
employed in navigation and commerce upon the high seas, 
or tide waters, within the admiralty and maritime jaris- 
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diction of the United States.” This averment in a libel, 
is as essential to confer jurisdiction under the act, as that 
of citizenship, or alienage in a declaration or bill, under 
the act to establish the judicial Courts of the United 
States, approved September 24, 1789. 

It no where appears in this very cautiously drawn sta- 
tute, that Congress intended to confer upon the courts, 
full admiralty jurisdiction, which is limited by and de- 
pends primarily upon the nature of the contract, or tort. 
But, ‘‘on the contrary, Congress seems to have had an 
eye, rather to the provision of that constitution which 
confers upon the national legislature, power to regulate 
commerce among the several States ; and upon the judi- 





ciary jurisdiction of ‘all cases arising under the laws of 

the United States ;” and to have intended merely, to sub- 

ject the descriptions of cases, specified in the act, to the i 

practical operation of this constitutional provision, and 

sub modo, to the admiralty forms of procedure,” Conk. 

Ad. 4. Froma critical examination of the act, it is rea- 

sonable to infer, that Congress strictly pursued the fol- 

lowing intimation of the Supreme Court, in the steamboat 

Jefferson, 10 Wheat. 458, (6 Cond. 173)—** Whether, un- 

der the power to regulate commerce between the States 

Congress may not extend the remedy by the summary 

process of the admiralty, to cases of voyages on the 

western waters, it is unnecessary for us to consider.— 

If the public inconvenience, from the want of a process 

of an analogous nature, shall be extensively felt, the at- 

tention of the legislature will doubtless be drawn to the 

subject.” The increasing commercial intercourse between 

the different States, by means of lake navigation, required 

more than the ordinary legal remedies afforded by the 

State tribunals. | 
The title of the act implies a limited or partial exten- 

sion of jurisdiction to the courts. The certain cases allu- 
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ded to in the title, are described in the act, to be “ mat- 
ters of contract and tort, arising in, upon, or concerning 
steamboats or other vessels of twenty tons burden or up- 
wards, enrolled and licensed for the coasting trade, and 
al the time employed in business of commerce and naviga- 
tion, between ports and places in different States and Ter- 
ritories, upon the lakes and navigable waters connecting 
said lakes.”” These are terms of description and of limi- 
tation, as well as of jurisdiction. The steamboat or other 
vessel must be of twenty tons burden or upwards, en- 
rolled and licensed, and at the time the cause of action 
accrued, employed in business of commerce and naviga- 
tion on the lakes, &c. The jurisdiction of the courts is 
not intended by the act, to be ascertained or determined, 
by the nature or character of the cause of action alone ; 
but also, by the description and employment of the ves- 
sel. The vessel is required to be employed in business 
of commerce and navigation at the time the cause of ac- 
tion accrued; and not, as in the courts of admirality, 
merely designed or intended for such employment. The 
words ‘at the time” seem to have been cautiously in- 
serted in the act for the purpose of confining the jurisdic- 
tion conferred within the actual necessities of commerce 
upon the lakes. The actual necessities of commerce re- 
quire that the summary jurisdiction of the admirality 
should be exercised ; in cases of contracts and torts strict- 
ly maritime, which no doubt was the inducement to the 
enactment of the statute under consideration; and may 
be a reason for its cautious and limited terms. 

It has been observed before, that upon contracts for 
supplies or materials furnished, or labor bestowed, in the 
construction of boats or vessels, it is only in virtue of 
State laws, that a lien is deemed to attach. Because, 
such lien is created by the State law, it is enforced in the 
admiralty, otherwise the parties would have to resort to 
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the common law remedies. The lien created by the State 
law, is regarded as in its nature maritime, and is, there- 
fore, recognized in courts of admiralty, and enforced by 
admiralty process. But the contract, being an ordinary 
transaction between persons on shore, and of the same 
place, the necessities of commerce do not require the 
the creation of a lien by statute. The principal reason, 
or necessity for such a lien, is for the better security of 
the material man and shipwright. This isa subject of 
local legislation, induced by local policy ; and not abso- 
lately necessary to be brought to the consideration of the 
national courts, but properly cognizable in those of the 
State. To enforce this lien the State Courts possess full 
and complete power and authority. But as liens cannot 
be created by the laws of a State, in cases of damages by 
torts, and of contracts entered into, without its Territo- 
rial limits, the exigencies of commerce required the sum- 
mary process of the admiralty, in cases of contracts and 
torts of steamboats and other vessels afloat, or employed 
in business of commerce and navigation on the lakes. 
Parties are not required by the act to resort to the fed- 
eral courts, in pursuit of the remedies thereby provided 
for, as to courts of general admiralty jurisdiction. The 
act saves the “right of a concurrent remedy at the com- 
mon law, when it is competent to give it; and any con- 
current remedy, which may be given by the State laws, 
where such steamer, or other vessel, is employed in such 
business of commerce and navigation.” This saving 
provision, probably, was not necssary, as parties can se- 
lect their own tribunal; but it may tend to show, that the 
certain cases of contract and tort, made cognizable by 
the act, in the courts of the United States, are not to be 
deemed exclusively within the jurisdiction of those courts, 
as courts of admirality. A similar inference may, proba- 
bly, be drawn from the saving provision in the act, of the 
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“right of trial by jury of all facts put in issue in such 
suits, when either party shall require it;” as the trial by 
jury is unknown to courts of admiralty, where the civil 
law mode of trial is alone followed. 

I do not deem it necessary for the libellant, at the 
hearing, to prove that the steamboat or vessel was actual- 
ly enrolled and licensed. The evidence of the enrolment 
or license is in the possession or within the knowledge, or 
perhaps under the control of the respondent. The pre- 
sumption is, that a vessel would not be employed in busi- 
ness of commerce and navigation, without a license, and 
in violation of the revenue laws, at the risk of a forfeiture. 
A proper allegation, or averment in the libel of the facts 
or circumstances, required by the act to confer jurisdic- 
tion, is sufficient, uniess denied by a plea to the jurisdic- 
tion of the court, and sustained by proof, as in cases at 
lawor in chancery. Nor is the extent of the employment 
of a steamboat or vessel a material subject of inquiry. If 
a steamboat or vessel is afloat and ready for such employ- 
ment as the act contemplates, she would, I think, be sub- 
ject to the admiralty process of this court. 

For these reasons, I am of the opinion, that contracts 
for materials furnished at the home port, in the building 
of steamboats or other vessels, are not within the act of 
Congress, extending the jurisdiction of the District Courts 
to certain cases, upon the lakes and navigable waters con- 
necting the same—approved Feb. 26, 1845; and this 
court must therefore, in such cases decline the exercise, 
of the quasi admiralty jurisdiction conferred by the act.— 
The libel is ordered to be dismissed, for the want of ju- 
risdiction. 
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Supreme Court of Vennsylvania--Middle District. 
ABSTRACTS OF DECISIONS FOR MAY TERM, 1850. 
{Reported for the American Law Journal by P. C. Szepewicx, Esq.] 


Fisher qui tam vs. Patterson. Error to Huntingdon. Rocers,J. The 
selling of foreign goods and merchandise out of a canal boat along the 
lines of the canal comes within the description of a “ hawker, pedlar or 
petty chapman, traveling from place to place, selling or exposing to sale 
foreign goods, wares and merchandise,” under our act of Assembly ; and 
exposes the offender to the penalty of that act. Judgment reversed, &c. 

Me Mahon vs. McMahon. Errorto Huntingdon. Bexirt, J. When a 
parol partition of lands held by several joint heirs, was made in the ab- 
sence of one, and the portions of each set apart by metes and bounds, and 
the portion of the absent one was thrown into common with one other 
unauthorized, the one who was absent may at his option demand a new 
partition of the whole tract, regardless of Jong continued possession by 
each; or he may, (as was the case here,) adopt all the features of the 
partition and recognize the act of the one who took his purpart as his own, 
and come upon it with all the improvements and maintain ejectment for 
the same. Nor will the statute of frauds intervene. The acts of the 
self constituted agent, by such ratification, becomes in contemplation of 
law the act of the principal. 

N. B.—Mr. Justice Coutrer dissented. He held the parol partition 
13 void, and that the absent one should have gone against the whole tract ; 
or if he affirmed the act of the one who took his purpart, it should have 
been as it was made, and that was by paying his debts, which were liens 
upon his portion with the interest. 

Stormfelt vs. The Manor Turnpike. Error to Lancaster. Counter, J. 
Though the power of the Legislature, in virtue of the right of eminent 
domain, to establish a turnpike gate in the street of a city is not to be 
questioned, yet the grant of such a right is not tobe inferred without an 
express enactment. The words relied upon here authorizing the com- 
pany “to erect gates in Manor street or elsewhere, according to the pro- 


visions of the original act,’’ aretoo indefinite; besides the original act dues 


not speak of Manor street. And the word “elsewhere”’ is too indefinite 
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to found arightupon. The Legislature meant by Manor street nothing 
more than Manor road. 

Judgment reversed, and judgment for defendant. 

Stouffer vs. execulors of Haines. Burnsipr, J. The principle decided 
is analagous to the case of Comfort vs. Eisenbise, decided at the last term, 
but not yet reported. ‘There it was held that a promise by a bankrupt to 
pay a debt discharged by bankruptcy is binding, though not made to the 
creditor or to his authorized agent. Further: A court has no right to 
submit a point assumed by counsel without some evidence from which it 
may be fairly inferred, as was decided when the case was in the Supreme 
Court before. it was fairly left to the jury, that if the note was not giv- 
en at the time it bears date, they should find for defendant. 

The Courts of Common Pleas have aright to make rules to regulate 
a request for instruction on points; and itis not error to refuse instruction 
where, according to the rules established, they have not been submitted 
to the opposite counsel. 

Judgment affirmed. 

Administrator of Hiestand vs. Porter. Error to Lancaster. Rocenrs, J. 
A power given in the deed to the executors to sell at the death of the wi- 
dow, is well executed in her life time, whenever she, as one of the execu- 
tors, joins in the deed, if the widow for whose benefit, as is apparent from 
the will, the sale is postponed, thus signified her consent by joining, and 
the fee will pass to the purchaser. The intention of the testator governs 
the case, and makes it an exception to the general rule, that a devise to 
executors to sell upon a certain contingency, cannot be executed till the 
contingency happens. 

The remainder men cannot complain that the particular estate was 
yielded before it fell, and especially if benefitted by an early receipt of 
the proceeds. 

N. B.—Mr. Justice Coutrer dissented, holding the case to be within 
the general rule, that there was no power to sell before the death of the 
widow, and there was no provision made before that time, for distribution 
of the proceeds. 

Judgment affirmed. 

Spangler vs. The County of York. Error to York. Bei, J. Where 
the dower fund of a widow is directed to be invested in real estate, and 
the interest to be paid to her during her life, the principal to be divided at 
her death, the sum so put at interest is taxable for State and County pur- 
poses, under the act of 11th June, 1840, and the tax is not to be paid out 
of other monies of the estate; or out of the trustee's proper funds; or out 


of the principal sum so invested; but on the principle that whoever pre- 


sently enjoys the subject, ought to discharge the present impost. ‘The 


* 
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present beneficiary is liable to pay the taxes. The burden must come 
from the produce of the fund. 

Judgment affirmed. 

Hoffman, et al. vs. Danner et al. Error to York. Bett, J. The 
quantity of land which passes by Sheriff's sale, is to be ascertained by the 
extent of the levy. As at the date of the execution the whole lot in con- 
troversy belonged to the defendant in execution, the plaintiff might have 
directed a levy and sale of the whole of it, yet he was at liberty with the 
assent of the debtor to embrace a less quantity, and if he did so, or per- 
mitted the Sheriff by the use of a limited and restricted description, to 
indicate an intent to take in execution a smaller portion, the purchaser, 
who claims only through the proceedings of the officer, will not be per- 
mitted to stretch his ownership beyond the designated boundaries, even 
though the Sheriff ’s conveyance, by an extended description, might seem 
to afford warrant for such a pretension. 

Though the construction of written instruments is within the exclu- 
sive province of the Court, yet where the quantum of the estate and its 
limits, as in Pennsylvania, must frequently depend upon evidence de hors 
the writing, and thus become a question of fact, it is error to direct per- 
emptorily a verdict. 

This is peculiarly true of the loose written returns of our writs of exe- 
cution, which ignorance and carelessness combine to divest of every fea- 
ture approaching to certainty. It is necessary to allow the liberal use of 
assisting evidence, oral and documentary, to correct mistakes, explain am- 
biguities, and apply indeterminate delineations to disputed localities. If 
the return is intelligible of itself, and ascertains with precision the tract 
taken in execution, no room for explanatory proof is afforded, and none 
will be received to contradict the official act. But where either from the 
generality of the terms used, uncertainty of delineation, or seeming con- 
tradiction of description, a doubt is raised affecting the boundaries of the 
levy, its locality or extent, recourse must be had to evidence aliunde, in 
which case it becomes a legitimate object of investigation for a jury. 

In this case, the Court below proceeded upon the idea that the retarn 
of levy “upon a lot, marked in the plan of Hays addition, No. 14,” in 
connection with the plan itself, is so precisely descriptive, as not to be con- 
trolled by subsequent specifications of boundary. In this there was error. 
If any thing showed that the Sheriff might have reference to a fact, line 
or boundary which reduced the lot he intended to take in execution, to 
the width of three perches, the jury should have been called to the aid 
of the Court. 

Judgment reversed, and a venire de novo awarded. 


Melhorn vs. Moritz, Errorto Adams. Couxrer,J. Though in the 
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action for a breach of the promise of marriage the contract must be mutu- 
al, so as to have consideration, yet witnesses need not be called to attest 
it when made to sustain the action, out of regard to the delicacy of the fe- 
male. It must be proved by the concomitant circumstances. 

In this case a distinct promise was proved on the part of the defendant ; 
and it was competent for the plaintiff to prove such circumstances, as that 
she had requested her brother to take her to Gettysburg to buy her wed- 
ding clothes; that she had engaged her bride’s-maid ; that she named a 
day certain for the wedding; that the wedding clothes were purchased, 
and guests invited; to make out the mutual promise. This is only cir- 
cumstantial evidence, in place of direct evidence of her agreement, at the 
time the engagement was entered into. 

And evidence that the defendant was subsequently married to Hannah, 
instead of Anne, as charged in the declaration, wasnot error. The state- 
ment of the name to whom he was married was immaterial; it might 
have been struck out of the narr., as it was laid under a videlicit. Even 
if material, the narr. would be good on the principle of idem sonans. 

Judgment affirmed. 

Emery vs. Harrison. Error to York. Counter, J. Deeds for lands 
sold ander the laws of the United States for non-payment of taxes, are 
not even prima facie evidence of title or right, without proof of authority 
to sell, and all the other pre-requisites, such as that the seller was collect- 
or of that district, evidence of assessment, of a personal call for the taxes 
within sixty days after assessment, that there was no personal property, 
of advertisement as required by act of Congress, &c. 

Though a father may admit a tenancy of the land in dispute, yet if 
there is no privity of possession or estate between the father and son, the 
latter will not be affected; and a deposition which goes no further, and 
without an offer to follow up, may be properly rejected. 

Judgment affirmed. 

Bear vs. Bear. Error to Lancaster. Bunnsipe, J. In a devise of 
land by boundaries, a mistake in the quantity devised will not control the 
boundaries, so as to let in the residuary legatee for the excess; nor will 
it be held that the testator died intestate in regard to it. 

Judgment affirmed. 

McCracken, et al. vs. Gillam. Error to Huntingdon. Buansipe, J. 
In a suit for the unpaid purchase money, when it appeared that the plain- 
tiff had said that the title was good, and he would make a good title, but 
in fact did not warrant either specially or generally, and the title failed, 
the plaintiff cannot recover, The onus lies on the vendor, to show the 
purchaser took at his own risk. 

Judgment affirmed. 
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SupREMy Court or Usirep States.—Bayard vz. Lombard e¢ al 
The Supreme Court, at Washington, D. C., affirmed the judgment of the 
Circuit Court, deciding the important principle that a judgment entered 
in the Circuit Court of the United States for the Eastern District of 
Pennsylvania, is a lien upon all the lands situate within the limits of its 


territorial jurisdiction. 


New JJublications. 


Tur American ApMIRALTY, its jurisdiction and practice, with practical 
forms and directions. By Erastus C. Benedict. Published by Banks, 
Gould & Co., New York: and Gould, Banks & Gould, Albany. 


Of the manner in which the enterprising publishers have performed 


their duty in presenting this work to the profession it is not necessary to 
speak. The long established reputation of Banks, Gould & Co., is a suf- 
ficient assurance that the printing and publishing departments have been 
under careful supervision. 

The first 338 pages treat of the American Admiralty, its juri 
and practice. Then follows an appendix containing the Admiralty rules 
established by the Supreme Court under the act of 1842; Rules of the 
practice of that Court; Rules of the Northern and Southern Circuit and 
District Courts of New York; Practical forms; Acts of Congress rela- 
tive to taking testimony, and a complete list of the Judges and Clerks, 
with various other matters of interest. That the work will be a valuable 
aid in the Admiralty practice we have no doubt. But we cannot let the 
present occasion pass without expressing our regret that the author 
seems disposed to look with favor upon the encroachment by the United 
States Courts upon the Common Law rights of the State Courts under 
the claim of admiralty jurisdiction. When this encroachment is to be 
justified by passing lightly over the authority of Chancellor Kent, and by 
pronouncing Lord Coke, “ unscrupulous and tyranical” the professional 
mind is at once stimulated to question the extent of the Admiralty power 
thus claimed. Every inch of ground occupied by the United States 
Courts, which does not belong to them, is an invasion, to that extent, of 
the rights of the States; and every case drawn from the rightful jurisdic- 
tion of the common law courts is, pro tanto, an embarrassment of the trial 
by jury. Should the Supreme Court of the United States sustain the Ad- 
miralty jurisdiction, tothe extent sometimes claimed and exercised by its 
subordinate tribunals, we may expect to see an alteration of the judicial 
tenure. ‘The clective principle, so generally prevalent in the Judiciary of 


ba 


the States, may be found useful in its application to the Judiciary of the 


United States. 
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